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tory act occurs. A narrower view would limit the statute to cover only counties 
where any of the operative facts of the crime take place. Under § 134, for ex- 
ample, a bailee who misappropriates outside the county where the bailment was 
made has been held indictable in the county of bailment, since this type of larceny 
requires proof of the bailment. People v. Mitchell (1900) 49 App. Div. 531, 63 
N. Y. Supp. 522, aff'd 168 N. Y. 604, 61 N. E. 182; Matter of McFarland (N. Y. 
1891) 59 Hun 304, 13 N. Y. Supp. 22. Now in manslaughter it is unessential how 
the defendant obtained the implements, and under the narrower view the instant 
case would be unsound. The broad construction, theoretically, would necessitate 
inclusion of the entire chain of causation. This of course would never be done. 
The weakness would then be where to draw the line. The narrow view, on 
the other hand, results in a perfectly reasonable and easily workable rule, exclud- 
ing acts of preparation. 

Easement— Right of Way— Neither Terminus on Dominant Estate.— The 
plaintiff's predecessor in title to an island had enjoyed the use of a way over the 
defendant's land on the mainland to a highway. In an action to enjoin interfer- 
ence with the plaintiff's user, held, for the defendant; inter alia, an appurtenant 
right of way must have one terminus on the dominant estate. Moore v. Day 
(App. Div. 3d Dept. 1921) 191 N. Y. Supp. 731. 

Although there have not been many holdings in the United States directly on 
this point, the majority allow an appurtenant right of way when its use is clearly 
and directly connected with the beneficial user of the land, although neither 
terminus is on the dominant estate. Goodw'dlie Co. v. Commonwealth Co. (1909) 
241 111. 42, 89 N. E. 272; Graham v. Walker (1905) 78 Conn. 130, 61 Atl. 98; see 
Thomas v. Brooks (1920) 188 Ky. 253, 254, 221 S. W. 542; contra, Fisher v. Fair 

(1891) 34 S. C. 203, 13 S. E. 470. There is also much dictum supporting the 
minority view. See Sanxay v. Hunger (1873) 42 Ind. 44, 48; Garrison v. Rudd 
(1858) 19 111. 558, *564. Courts so holding give no reason for their position. See 
2 Tiffany, Real Property (2d ed. 1920) 1225. It is generally held that the dominant 
and servient estates need not be contiguous. Cady v. Springfield Water Works Co. 

(1892) 134 N. Y. 118, 31 N. E. 245 (right to draw off water) ; Witt v. Jefferson 
(Ky. 1892) 18 S! W. 229 (right to use of a well) ; see Stocks v. Booth (1786) 1 
Term. R. 428, 432 (right to a pew). There seems no good reason why an excen- 
tion should be made in the case of a right of way, and in so doing the court 
in the instant case is opposed to the weight of more recent authority in this coun- 
try, its own holding in the case of other forms of easements, and early cases and 
authorities on the common law. Cady v. Springfield Water Works Co., supra; 
Case of a Private Road (Pa. 1824) 1 Ashm. 417; see 3 Com. Dig. (1822) 57. 

Evidence— Libel and Slander— Compulsory Physical Examination to Estab- 
lish Truth. — In an action for slander, based on the defendant's statement that 
the plaintiff had a venereal disease, the defendant pleaded truth as a defense, and 
asked the court to require the plaintiff to submit to a physical examination. Held, 
for the plaintiff. The plaintiff need not submit to a physical examination to prove 
the truth of the defendant's statements. Mann v. Bttlgin (Idaho 1921) 203 Pac. 
463. 

Every individual has the right to the control of his own person free from 
interference except that clearly warranted by law. See Union Pacific Ry. v. Bots- 
ford (1891) 141 U. S. 250, 251, 11 Sup. Ct. 1000. The common law authorized 
interference only in exceptional cases. See Union Pacific Ry. v. Botsford, supra, 
253. The power of the courts to compel examination of the defendant in an 
action for the annulment of a marriage because of the defendant's physical de- 
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fects, is derived from the ecclesiastical courts and not frojn the common law. See 
Devanbagh v. Devanbagh (N. Y. 1836) 5 Paige Ch. 554, 555. In criminal cases, 
because of constitutional provisions against self-incrimination, the accused cannot 
be forced to submit to physical examination. State v. Newcomb (1909) 220 Mo. 
54, 119 S. W. 405. But in actions for personal injuries, in spite of a lack of 
authority at early common law, compulsory examination of the plaintiff is now 
usually discretionary with the trial court. Alabama Gr. So. R. R. v. Hill (1890) 
90 Ala. 71, 8 So. 90; Richmond & Danville Ry. v. Childress (1889) 82 Ga. 719, 9 
S. E. 602; Lyon v. Manhattan Ry. (1894) 142 N. Y. 298, 37 N. E. 113 (under a 
statute) ; contra, Peoria D. & B. Ry. v. Rice (1893) 144 111. 227, 33 N. E. 951 
(allowing no examination). The court in the instant case had to balance two con- 
flicting policies. On the one hand it is the policy of the law to afford all possible 
means of bringing out the truth. On the other hand there is the desire to dis- 
courage the publication of defamatory statements, even though true. Thus the 
defendant is required, to prove the truth of the exact statement made. Buckncr 
v. Spaulding (1890) i27 Ind. 229, 26 N. E. 792. In some states slander, though 
true, is criminal. E. g., Wis. Stat. (1919) § 4569(2). This policy, combined with 
the traditional feeling against forcing one to submit to the indignity of a physical 
examination, properly prevails, even though the effect is to make it almost im- 
possible for the defendant to establish the truth of his statements. 

Insurance — Violation of Penal Statute by Insured. — The plaintiff sued the de- 
fendant insurance company on an indemnity policy to recover what he had been 
compelled to pay to one T for injuries inflicted by the plaintiff's car. The accident 
occurred while the car was being driven at the plaintiff's direction by an infant 
under eighteen, in violation of a statute. The defendant contended that to allow in- 
demnity was inconsistent with public policy. Held, for the plaintiff. Messersmith 
v. American Fidelity Co. (1921) 232 N. Y. 161, 133 N. E. 432. 

Within wide limits legislative determination of public policy is final. See 
Demurest v. Flack (1891) 128 N. Y. 205, 214, 28 N. E. 645. A New York statute 
allows owners to insure against liability incurred through their use and mainte- 
nance of automobiles. N. Y. Cons. Laws (1909) c. 33, § 70. Penal statutes are so 
extensive that civil liability for automobile accidents is rarely incurred without 
their violation. Cf. N. Y. Cons. Laws (1909) c. 30, § 290 (Highway Law) ; N. Y. 
Cons. Laws (1909) c. 88, § 1052 (Penal Law). To restrict recovery to cases 
where the accident occurred without infringing any penal statute would make in- 
demnity insurance of very little practical value. It is fair to conclude, therefore, 
that the legislature by allowing this type of insurance indicated that it did not 
consider its collection in such cases against public policy. Where the injury 
caused by the insured was willful there can be no recovery on the policy. But 
the injury in the instant case was not willful in that sense. Although the viola- 
tion of the statute was willful, that violation was only indirectly responsible for 
T's injuries, which were not intended by the plaintiff. 

Intoxicating Liquors— Volstead Act— Right to Transport. — Prior to the Vol- 
stead Act the plaintiff bought liquor which was stored in a government bonded 
warehouse. Subsequent to the passing of the Act the defendants, internal revenue 
collectors, refused to permit the removal of the liquor, although the plaintiff ten- 
dered payment of the taxes due. Held, Mr. Justice McReynolds dissenting, such 
detention was proper, and not in violation of the Fifth Amendment. Cornell v. 
Moore (U. S. 1922) 42 Sup. Ct. 176. 

While this holding seems the obvious interpretation of the Volstead Act it 
is difficult to reconcile it with Street v. Lincoln Safe Deposit Co. (1920) 254 U. S. 



